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93p CoNarEss } SENATE {

RT
st Session No. 93-588

AMENDING REORGANIZATION PLAN NO. 2 OF 1973, AND PROVIDING A
REMBEDY AGAINST THE UNITED STATES FOR INTENTIONAL TORTS
OF ITS INVESTIGATIVE AND LAW ENFORCEMENT OFFICERS

NOVEMBER 29, 1978.—Ordered to be printed

Mr. Ervix, from the Committee on Government Operations,
submitted the following

REPORT

[To accompany H.R. 8245]

The Committee on Government Operations, to which was referred
the bill (FLR. 8245) to amend Reorganization Plan No. 2 of 1978,
and for other purposes, having considered the same, reports favorably
thereon with amendments and recommends that the bill as amended
do pass. ,

Purrosk

The purpose of IT.R. 8245, as amended, is (1) to repeal those sec-
tions of Reorganization Plan No. 2 of 1973 which transferred to the
Secretary of the Treasury certain functions vested by law in the Attor-
ney General, of the Department of Justice regarding the inspection of
persons and documents at U.S. ports of entry; and (2) to provide a
remedy against the United States for the intentional torts of its
investigative and law enforcement officers.

BAckaroUND

Section 1. Reorganization Plan No. 2 of 1973 established in the De-
partment of Justice a new agency, the Drug Enforcement Adminis-
tration, and transferred to the Secretary of the Treasury functions
vested by law in the Attorney General, or the Department of Justice,
regarding the inspection of persons and documents at U.S. ports of
entry. This function involves approximately 900 immigration inspec-
tors who, under the provisions of the Reorganization Plan, were trans-
ferred from the Immigration and Naturalization Service of the De-

partment of Justice to the Customs Bureau of the Department of the
Treasury.
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During the course of (Committee consideration o Plan No. ? of
1973, it became apparent that there was wide-scale opposition to the
propesed transfers by the iramigration inspectors involved, by the
Lineriean Federation of Government Emnlovees and by Mewihers of
Congres:, Following discussions between administration and nmion
representatives, certain understandings were reached whercby the
administration agreed not to implement the transfer provided for in
the Pian. A n:omorandum embodying the terms of the agreement was
pluced.in the files of the Committee, and the Amevican Federation of
Government” Kmployees agreed to withdraw its opposition to “the
ian. '

frrine floor dehate in the House of Representatives on H. Res. 232,
to disaprrove Renrganization Plan No. 2, Congressman Holidield,
Chairman of the House Committee on Governmient Operstions. ox-
olained the sitnation and gave assurances that prompt action would
he taken to consider and report a biii repealing the objectionable por-
tions of Qeorganization Plan No. i, The resolution of disapproval
was defeaied and the Plan became efleetive on July 1, 1973, )

IR, 8245, which passed the Housie of Representatives on Julv 17,
1973, would repeal section 2 and subsection 6(b) and modify section 8
of Reorganization Plan No. 2 of 1973, thus nullifying the transfers of
the immigration inspectors provided for in the Plan.

Section £. This section represents a Committee amendment to 1he
bill as it passed the House. This anendment proposed by the chair-
man, and Senators Percy and Javii: erows out of bhearings held hy
the Committee on the Reorganization Plan last spring. During the
conrse o7 these henrings several incidents were brought to the Com-
mittee’s attantion in which Federal narcotics agents engaped in.abu-
sive, illegal and unconstitutional “no-knack” raidé. The Committae’s
amendment is designed to prevent future abuses of the Federal “no-
knock” statute (21 11.8.C. 879). :

'The most notorious of these raids oceurred on April 29 of this year
m Collinsville, Illinois. In separate incidents involving the same Jus-
tice Department agents, “ne-knock” raids were condudted into two
different homes in Collinsville. The agents entered the two houses
without warrants in violation of the Federal “no-knoeck” statute,
kicked in the doors without warning, shouting obscenities, and threat-
ening the occupants with drawn weapons. The terrified inhabitants
were only temporarily relieved when the agents left after discovering
that they had entered the wrong houses.

There is no effective legal remedy against the Federal Government
for the actual physical damage, much less the pain, suffering snd
humiliation to which the Collinsville families have been subjected.
Since they were not then suspects, nor are they now Kederal defend-
ants, they cannot move in a prosecution to suppress evidence, the tra-
ditional remedy for violation of Fourth Amendment rights. Indeed
there was not any evidence-seized in these raids because, of course, the
agents were at the wrong addresses. Furthermore, neither family can
recover from the Federal Government in a civil action because of the
doctrine of sovereign immunity.

As a general principle under present law, if a Federal agent violates
someone’s constiturional rights—for instance, Fourth Amendment
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rights against illegal search and seizure—there is no remedy against
the . Federal Government. This ancient doctrine—soverelgn immun-
ity-—stands as a bar. T
Only recently was there oven a right-of action against the offending
officers themselves. In the case of Bivens v. Séw Unknown Federal Nar-
cotics Agents, 403 U.S. 388 (1971), the Supreme Court held that the
Fourth Amendment and clementary justice require that there be a
right of action against, the Federal agents for illegal searches con-
ducted in bad faith or without probable cause. Of course, Federal
agents are usually judgment proof so this is a rather hollow remedy.
~For years scholars and commentators have contended that the Fed-
eral Government should be liable for the tortious acts of its law en-
{orcement officers when they act in bad faith or without legal justifica-
tion. However, the Federal Torts Claims Act (28 U.S.C. 2671-2680)
the embodiment of sovereign immunity in the United States Code, pro-
tects the Federal Government from liability where its agents commit
intentional torts such as assault and battery. The injustice of this
provision should be manifest—for under the Federal Torts Claims
Act a Federal mail truck driver creates direct federal liability if he
negligently runs down a citizen on the street but the Federal Govern-
ment 1s held harmless if a federal narcotics agent intentionally as-
saults that same citizen in the course of an illegal “no-knock” raid.

JOMMITTEE "ACTION

The Committee amendment to the bill, contained in a new section 2
thercof, would add a proviso at the end of the intentional torts ex-
ception to the Federal Tort Claims Act (28 U.S.C. 2680 (h) ). The effect
of this provisionis to deprive the Federal Government of the defense
of sovereign immunity i cases in which Federal law enforcement
agents, acting within the scope of their employment, or under color of
Federal Jaw, commit any of the following torts: assault, battery, false
imprisonment, false arvest, malicious prosecution, or abuse of process.
Thus, after the date of enactment of this measure, innocent indi-
viduals who are subjected to raids of the type conducted in Collins-
ville, 11Hinois, will have a cause of action against the individual ed-
eral agents and the Federal Government. Furthermore, this provision
should be viewed as a counterpart to the Biwens case and its progenty,
in that it waives the defense of sovercign immunity so as to make the
(Government independently liable in damages for the same type of con-
duct that is elleged to have occurred in Zivens (and for which that
case imposes liability upon the individual Government officials in-
volved). ‘

The Committee realizes that under the Tederal Tort Claims Act,
Government tort liability for intentional conduct is unclear. For ex-
ample certain intentional torts such as trespass and invasion of pri-
acy are not always cxcluded from Federal Tort Claims Act coverage.
Obviously, it is the intent of the Committee that these borderline
cases under the present law, such as trespass and invasion of privacy,
would be viewed as clearly within the scope of the Federal Torts
Claims Act, if the amendment is adopted.

This whole matter was brought to the attention of the Committee
in the context of the Collinsville raids, where the law enforcement
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abuses involved Fourth Amendment constitutional torts. Therefore,
the Committee amendment would submit the Government to liability
whenever its agents act under color of law so as to injure the public
through search and seizures that are conducted without warrants or
with warrants issued without probable canse. However, the Commnit-
tee’s amendment should not be viewed as limited to constitutional tort
sitnations but would apply to any case in which a Federal law en-
forcement agent committed the tort while acting within the scope of
his employment or under color of Federal law.

The administration is aware of this emendment to FLE. 8245, which
is the product of over 2 months of discussion between the staff of the
Caminittee, the Oflice of Management and Budget and the Department
of Justice. The Committee has been informed that the administration,
and, in particular, the Department of Justice, has no objection to the
amendment. Therefore the Committee urges speedy adoption of this
measure as a minimal first step in providing a remedy against the Fed-
eral Government for innocent vietims of Federal law enforcement
abuses.

Closrs

Sinee it is not possible to forecast the number of civil damage suits
which may be brought against the United States under the provisions
of this bill, or the amount damages assessed against the United States,
if any, it is not possible to estimate the costs which may result.

CnaNars iy Exstivg Law

In compliance with subsection 4 of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, and existing
law in whizh no change is proposed is shown in roman) :

REORGANIZATION PLAN NO. 2 OF 1473

Prepared by the President and transmitted to the Senate and the
House of Kepresentatives in Clongress assembled, March 28, 1973, puar-
suant to the provisions of Chapter 9 of Title 5 of the United States
Code.

LAW ENFORCEMENT IN ILLICIT DRUG ACTIVITIES

Section 1. Transfers te the Attorney General. There are hereby
transferred. from the Secretary of the Treasury, the Departmen: of
the Treasury, and any other officer or any agency of the Department
of the Treasury, to the Attorney Gerneral all intelligence, investigative,
and law enforcement functions, vested by law in the Secretary, the
Department, officers, or agencies which relate to the suppression of
illicit traffic in narvcotics, dangerous drugs, or marihinana, except that
the Secretary shall vetain. and continue to perform. those functions, to
the extent that they relate to searches and seizures of illicit narcorics,
dangerous drugs, or marihuana or to the apprehension or detention of
persons in connection therewith, at rcgular inspection locations at
ports of entry or anywhere along the land or water borders of the
United States: Provided, That any illicit narcotics, dangerous drogs,
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marihnana, or related evidence seized, and any person apprchended
or detained by the Secretary or any officer of the Department cf the
Treasury, pursuant to the authority retained in them by virtue of this
section, shall be turned over forthwith to the jurizdiction of the Attor-
ney General; Provided further, That nothing in this section shall be
construed as limiting in any way any authority vested by law in the
Secretary of the Treasury, the Department of the Treasury, or any
other officer or any agency of that Department on the effective date of
this Plan with respect to contraband other than illicit narcotics, dan-
gerous drugs, and marihuana; and Provided further, That nothing in
this section shall be construed as limiting in any way any authority the
Attorney General, the Department of Justice, or any other officer or
any agency of that Department may otherwise have to make investiga-
tions or cngage in law enforcement activities, including activities
relating to the suppression of illicit traffic in narcotics, dangerous
drugs, and marihuana, at ports of entry or along the land and water
borders of the United States.

[Sec. 2. Transfers to the Secretary of the Treasury. There are hereby
transferred to the Secretary of the Treasury all functions vested by
law in the Attorney General, the Department of Justice, or any other
officer or any agency of that Department, with respect to the inspec-
tion at regular inspection locations at ports of entry of persons, and
documents of persons, entering or leaving the United States: Provided,
That any person apprehened or detained by the Secretary or his des-
ignee pursuant to this section shall be turned over fothwith to the
jurisdiction of the Attorney General: and, Provided further, That
nothing in this section shall be construed as limiting, in any way, any
other authority that the Attorney General may have with respect to
the enforcement, at ports of entry or elsewhere, of laws relating to
persons entering or leaving the United States.}

Sec. 3. Abolition. The Bureau of Narcotics and Dangerous Drugs,
including the Office of Director thereof, is hereby abolished, and sec-
tion 3(a) of Reorganization Plan No. 1 of 1968 is iereby repealed. The
Attorney General shall make such provision as he may deem necessary
with respect to terminating those affairs of the Bureau of Narcotics
and Dangerous Drugs not otherwise provided for in the Reorganiza-
tion Plan.

Sec. 4. Drug Enforcement Administration. There is established in
the Department of Justice an agency which shall be known as the
Drug Enforcement Administration, hereinafter referred to as “the
Administration.”

Sec. 5. Officers of the Administration. (a) There shall be at the head
of the Administration the Administrator of Drug Enforcement, here-
inafter referred to as “the Administrator.” The Administrator shall
be appointed by the President by and with the advice and consent of the
Senate, and shall receive compensation at the rate now or hereafter
prescribed by law for positions of level ITI of the Executive Schedule
Pay Rates (5 U.S.C. 5314). He shall perform such functions as the
Attorney General shall from time to time direct.

(b) There ghall be in the Administration a Deputy Administrator
of the Drug Enforcement Administration, hereinafter referred to as
“the Deputy Administrator,” who shall be appointed by the President
by and with the advice and consent of the Senate, shall perform such
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functions as the Attorney General may from time to time direct. and
shall receive compensation at the rate now or hereafter prescribed by
law for positions of level V of the Executive Schedule Pay Rates (3
11.8.C. 5316).

{¢) The Deputy Adminisirator or snch other official of the Depart-
ment of Justice as the Attorney General shall from time to time desig-
nate shall act as Administrator during the absence or disabilitv of
the Administrator or in the event of a vacancy in the office of
Administrator. '

Sec., 8. Performance of transferred functions, [(a)] The Attorney
{ieneral may from tiine to time rnake such provisions as he shall deem
snprovriate authorizine the performance of anv of the functions trans-
toived oo hin by “he pewvigions of this Teorgariza‘on Plan by 'y
fticer, employee, or axeney of the Department of Justice.

E(b) The Seeretary of the Treasurv may from tire to time make
such provisions as be shall deem appropriate authorizing the perform-
ance of any of the functions transferred to him by the provisions of
this Reorganization Plan: by any officer, emplovee, or agency of ths
Departrient of the Treasury.] :

Swe. 7o Coordination. The Attorney Greneral. acting through the
Administrator and snch other ofiicials of the Department of Justice
as he may designate. shall provide forthe coordination of all drug law
enforcement functiors vested in the Attorney General so as to assure
maximum cooperation between and among the Administration, the
FFederal Bureau of Tavestigation, and other units of the. Departiment
tnvolved inthe performanee of these and related functions,  *

sec. 8. Ineidental transfers. (a) So much of the personnel. property,
“eeords, and unexvended balances of appropriations, allocations. and
other funds empleved, used, held, avallable or to be made available in
sommeetion w th the fumctions transferred to the Attornev General
fand to the Heererary of the Treasuryv] by this Reorganization Plan-as
the Director of the Gflice of Management and Budget shall determina
shall he fransferred to the Department of Justice Fand to the Depart«
ment of the Treasury, respestively J at such time or fimeg as the Dji-
vector shall direer. - .

(b} Such further ‘neaswres and dispositions as the Director of tha
Office of Mangement and Budeet shall deem fo be necessary in order
ix effectuate transfers reterved to in subsection (a) of this section shall
be carried ouf i such manner as he shall direet and by such Federal
eneies as he shati dosionate. v

S

Cwe, 8 Intesim O fiicers. (a) The Pres’dent may anthorize anv person
whoy nnmedintely prior to the effective date of this Reormanization
Plen, heid a dosition in the Kxecutive Branch of the Government to
aet as Administrator until the office of Administrater is for the first
trene {illed pursuans fo the provisions of this Reorganization Plan or
B recess appointmer as the case may be.

e Presideni may sunilarly authorize any such person to act
as Denuty Administrator, .

‘e The President mayv authorize any person who serves in an act-
g enpueity under e foregoing provisions of this section to receive
the compensavion attached to the office in respect to which he so serves.
Sueh compensation. 1f authorized, shall be in Heu of, but not in addi-
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tion to, other compensation from the United States to which such per-
son may be entitled.

wec, 10. Lfective date. The provisions of this Reorganization Plan
shall take effect as provided by section 906 (a) of title 5 of the United
States Code or on July 1, 1973, whichever is Iater.

Chapter 171 of Title 28. Tort Claims Procedure

® % EJ & ] ES %

Sec. 2680. Exceptions.
"The provisions of this chapter and section 1346 (b) of this title shall
not apply to—
#* % * ® EY * w

(h) Any claim arising out of assault, battery, false imprisonment,
false arrest, malicious prosecution, abuse of process, libel, slander, mis-
representation, deceit, or interference with contract rights: Provided
that, with regard to acts or omissions of investigative or law enforce-
ment officers of the United States govermment, the provisions of this
chapter and section 1346 (b) of this title shall apply to any claim aris-
ing on or after the enactment of this Proviso out of assault, battery,
false imprisonment, false arrest, abuse of process or malicious proseci-
tion. For the purpose of this subsection “nvestigative or law enforce-
ment officer’ means any officer of the United States who is empowered
by law to cxecute searches, to seize evidence or to make arrests for vio-
Lations of Federal law.

O
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